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AREU recently completed the “Afghan Constitutional Analysis and Dialogues” Project, the first major
study reflecting on a decade of the 2004 Constitution. The project examined the status and evolution of constitutional and legal debates ten years after the adoption of the Afghan Constitution. As
part of the project AREU commissioned a series of papers examining key themes of the Constitution
including separation of powers, electoral framework, and fundamental rights. Each paper examined
actual constitutional crises that took place over the past ten years, and analysed underlying legal
and political issues.
As part of the Study, on 29 November 2014, AREU held a National Conference entitled “Ten Years
of the Constitution,” where the main findings from each paper were presented. The conference
proceedings were conducted in Dari. This report brief presents an edited translation of the proceedings. The full event can be viewed on AREU’s Youtube channel at https://www.youtube.com/
watch?v=Ir7sIEoP3ss and https://www.youtube.com/watch?v=0Ewpo0Ozj8g.
The research papers featured in this series are listed below and can be downloaded from the AREU
website at www.areu.org.af or picked up in hard copy from the AREU office.
“Afghanistan’s Constitution Ten Years On: What are the Issues?,” by Dr Mohammad Hashim Kamali.
“Adjudication Election Complaints: Afghanistan and the Perils of Unconstitutionalism,” by Ms
Ghizaal Haress.
“An Overview of Citizens’ Fundamental Rights: Challenges and Opportunites,” by Dr Rangin Spanta.
“A Case Study of Separation of Powers in Practice: The No-Confidence Vote Against Minister Spanta”
(Forthcoming) by Mr Farid Hamidi and Ms Aruni Jayakody.
The Afghan Constitutional Analysis and Dialogues Project was supported by the United States Institute of Peace and the Embassy of Finland.
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Mr Nader Nadery:
This year we celebrated the tenth year of Afghanistan’s current constitution’s life.
The past decade of constitutionalism has—
historically—many unique aspects. First and
foremost, as a nation we managed to move
out of the rule by law that was adopted by
authoritarian regimes to rule of law contracted
by the people through free will.
The past decade has also highlighted places
where our current constitution requires
further clarity both in its purpose of providing
a suitable framework for governance as well as
for protection of citizen’s fundamental rights.
We believe that a decade of implementation of this constitution provided us with some
key lessons learned and the evidence to enable a timely review of its strength as well as
evaluate the challenges it presented toward making constitutionalism here a reality.
To do so, AREU in partnership with United State Institute of Peace (USIP) began research
on key constitutional issues of the past decade. Our initiative began the year before the
question of constitutional amendment was discussed and agreed upon in the National
Unity Government’s agreement by the two leaders.
Taking this operation I want to thank the USIP (Mr. Shah Mahmood Miakhail is representing
them here today) for their support, as without their initiative and support this debate
would have not been possible to be generated so easily.
Our aim has been to assess if the constitution has partially achieved its four main goals
during the last ten years:
1. To evaluate whether the constitution could convey a necessary definition of
sovereignty, and if it has been enforced in practice.
2. To assess various discourses in political, legal and expert levels and find out whether
the power has possessed structures and limitations or the constitution provided
structures that make it ungovernable.
3. To evaluate whether a series of values and rights, which are the constitution’s goals
for the public, have been fully or partially implemented.
4. To evaluate whether the constitution that was expected to be a response to the
history of this country, has been able to provide the necessary and correct response.

The decisions of the Constitutional Loya Jirga of 2004 mostly were reflections of the
participants’ experiences of the past three decades of lawlessness. The outcome of
those historical experiences was a collective response to our common history in the form
of our new constitution. A decade later, Afghanistan can reassess if the constitution was
able to respond to our past decade’s new historical realities.
As a nation we have completely nullified over half a dozen constitutions in the past
century. Each time with those constitutions entirely being thrown away, we lost an
opportunity to build on the lessons learned. Each time we started from scratch. Now the
time has come to preserve the foundation of the constitution and if we realize now that
our constitution has problems, we need to be able to identify and define them in such a
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way that an inclusive process of consultation and examination of lessons learned can lead
to amending the constitution, not to a rewriting of the document entirely. Therefore, we
need to narrow down the scope of each amendment we will be pursuing in the future. Like
other nations, if we need to amend the constitution it should be done while preserving its
main structure and spirit. Thus, I am glad that AREU is holding the first national discourse
based on research findings and is not driven by outside political concerns. I hope these
evidence-based research papers by our four distinguished researchers, three of whom
are here with us today, will help in the generation of a focused and constructive national
debate on the key questions of constitution.
[The four researchers are introduced: Dr Hashim Kamali, Dr Rangin Dadfar Spanta, Mr
Farid Hamidi, and Ms Ghizaal Haress.]
[His Excellence Sarwar Danish is asked to the podium to deliver his speech.]
His Excellence Sarwar Danish:
Challenges to the Implementation of the Constitution and the Need for its Amendment
Distinguished audience,
Distinguished members of the Cabinet,
of the Supreme Court, of the National
Assembly, of the Afghanistan Independent
Human Rights Commission and of the
Constitutional Oversight Commission,
Distinguished guests, Ladies and gentlemen.
To begin, I thank the Afghanistan Research
and Evaluation Unit (AREU) for organising
this important seminar and appreciate
the vast, accurate and useful research this scientific and research institution has been
producing in the significant political, legal, cultural and social areas of the lives of the
Afghan people over the last years.
Also, I should, at the beginning, note that the topic chosen for this seminar is a timely,
prompt and necessary choice, given the country’s current conditions. Eleven years after
the ratification of the constitution, it is necessary to think and assess it in different
dimensions and at different levels, given the experiences of and challenges to the
country’s new governance system during the last decade. This can result in a context
where we are able, in the years to come, to review and amend the constitution.
Fundamental Objectives of the Constitution
As a modern political and legal phenomenon in the contemporary world, the
constitutionalist movement, in specific terms, started off with the American and French
revolutions in the late 18th century. In the US, the first constitution was codified after
the revolution in 1776, but it was ratified by the leaders of the American independence
movement 11 years later in 1787. As the oldest basic law, this constitution has a history
of 227 years and has undergone nearly 30 rounds of review and amendment. The
second constitution was ratified in 1791 after the victory of the French Revolution.
Constitutionalisation spread across the world, particularly in the aftermath of the First
and Second World Wars. All countries tried to have their constitutions. Afghanistan
promulgated its first constitution – the Founding Document of the State of Afghanistan
that contained 73 articles – on 10 February 1922.
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In the historical development of constitutional laws, the fundamental objectives for
having a constitution and the context in which national sentiments and perceptions
were expressed on the need for designing a constitution are particularly noteworthy.
The fundamental objectives for the codification of a constitutional law can be explained
by several elements, and these are as follows:
1. The element of independence and national sovereignty: This element is so important
that nations and countries regarded the possession of a constitutional law as a symbol
for and/or an indication of their independence in the 19th and 20th centuries. It was
as if a country’s independence was doubted if it did not have a constitution.
2. The element of freedom, resistance to oppression and check on power: This is a
very important and fundamental element of codifying a constitution. As we know,
the two elements of “freedom” and “power” are usually mutually contradictory and
exclusive. If political power is not legally and systematically checked and controlled,
this power can exceed its limits and deprive people of their liberty and violate their
fundamental rights. This is why there are two main points of discussion in areas of
constitutional laws and fundamental rights. One is about the fundamental rights and
freedoms of individuals, which are the human rights of individuals, and the other
is about the duties and powers of the three branches of the state and governmentpeople interrelationships. The best constitution is one that strikes a logical and
reasonable equilibrium between these two elements, namely freedom and power.
3. Nation-building and the strengthening of national unity: In addition to the
two elements of independence and freedom, the element of nation-building is
a fundamental objective by which one can assess the success of a constitution.
According to jurists and historians of constitutional law, the US Constitution has
played a key role in building the American nation and in strengthening its national
unity. The US Constitution has been able to form a unified and powerful nation and
state – the United States of America – out of various scattered nations, ethnicities,
languages and states in Northern America. Hence, a constitutional law should be so
formulated and implemented that it does not cause schism, discrimination, grudge,
hatred and violence among a country’s people but should bring about a peaceful
public social and political life and strengthen national unity, harmony, convergence
and empathy among all the people residing in a country.
4. Enduring stability: It is a fundamental objective of a constitution to ensure lasting
political stability. The constitution should be so formulated and implemented that it
creates some kind of durable stability in various political, legal, economic, cultural
and social areas and prevent the occurrence of crises, rivalries and conflicts.
The Problems and Obstacles of the Implementation of the Constitution and the Need for
its Amendment
The previously mentioned four elements (independence, freedom, national unity and
lasting stability) are the most important fundamental objectives in the achievement
of which a constitution plays a basic and effective role. It is exactly this role that can
ensure a constitution’s compatibility with changing temporal and spatial circumstances
and requirements; this is the reason for why a constitution should be a flexible and
amendable document. In addition to being stable and continuous, a constitution should
also be made adaptable with the society’s changing or evolving conditions. It is only
through review and amendment that we can ensure a constitution’s compatibility with
changing times as well as its stability and continuity.
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The Afghan Constitution is not an exception to this rule. The constitution should
evolve as it should stabilise. Although our current constitution is the most progressive
and modern constitutional law for the last 90 years and it has brought us significant
achievements during the past 11 years, it has also faced many challenges and problems
in its implementation. There are various factors and reasons for this, most of which
are not related to the text of the constitution and to those who wrote and ratified it in
the year 1382 [late 2003/early 2004] but are the result of the changing situation in the
country and the broader world. Nevertheless, all these factors make us, after a decade
of the experience of this constitution, assess both the challenges and look for solutions.
Seizing this opportunity, I refer to a number of factors and issues in brief:
1. The upbeat and optimistic atmosphere of the years 1381-1382 [2002/20032003/2004]: In those years, after the fall of the Taliban and the establishment of a
new governance system, a special optimism existed about the country’s future, and
the constitutional drafting and review commissions and the Constitutional Loya Jirga
codified the present constitution under such an ambiance. There was a perception
in those years that the country would begin to enjoy sustainable peace and stability,
solve economic and financial problems and eradicate poverty and deprivation. We all
know that security and economic capability are two key factors that can guarantee
the success of the law and ensure its enforcement.
2.

General perspectives on state-building and system-building: Some of the
questions or criticisms made today on the constitution are not professionally
and technically related to the law but are the result of general perspectives and
fundamental policies that had been formulated for the future of the country.
For instance, issues related to the type of the political system (whether it be
presidential or parliamentary or semi-presidential) and/or the economic system
(whether it be state and directed economy or market and liberal economy) and or
the administrative system (whether it be centralised or decentralised or federal)
fall within the scope of general policies that are regarded as general perspectives
on governance. As time goes by and experience is accumulated in a lengthy and
long-term process, nations can change their political, economic and administrative
systems as needs arise and amend the constitution.

3. Idealism: Considering that Afghanistan is historically an oppressed country, the
constitution has adopted an idealistic approach – to the extreme in some cases –
to ensure Afghanistan’s release from oppression, the realisation of democracy
and the representation of public will and rule. This has, in some cases, left out a
context for the implementation of the constitution on the ground. For example, the
current constitution requires seven kinds of jirgas and councils as elected bodies,
all requiring general elections (loya jirga, meshrano jirga, wolesi jirga, provincial
council, district council, village council and municipality council). Besides, heads of
the three branches of the state and of some other institutions should also be elected
by the people or by their representatives in the National Assembly (president, all
of the mentioned seven jirgas and councils, ministers, members of the Supreme
Court, the Attorney-General, director of national security, head of the Afghan Red
Crescent Society, mayors and members of the constitutional commission). Although
this system can help democracy grow and can strengthen public participation, most
of the world’s countries that have a longer experience in democratisation and public
participation do not have these many councils, elections and elected offices.
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4. International and transnational requirements: Some of our legal problems are
due to the needs and requirements of international life. These problems have a
transnational aspect and are not specific to Afghanistan either. For instance,
international treaties and conventions today constitute a major part of the legal
system and international legislation. This is slowly taking the world towards a
unified legal system and legislation. The current legal theory is that if there is a
conflict between domestic law and international law, international legal rules have
supremacy over the domestic ones. These tendencies challenge the constitutions of
all countries, including that of Afghanistan. States have an obligation to clarify their
position vis-à-vis international law in their international life.
5. Lack of political will in the implementation of law: In many cases, the inadequacy
does not lie in the law itself. Rather those at the helm of affairs lack the will to
implement the law. Our state, including all its three branches, have time and again
contravened the rule of the law particularly in the area of the constitution, the
powers and duties of the three branches of the state and the separation of powers
or it has at least failed to provide a context for the implementation of the law.
For example, if the state cannot implement a programme to conduct a census or
distribute national identification cards, the constitutional provisions related directly
to census and related matters are not implemented either; or if the state cannot
provide an appropriate mechanism to hold elections, naturally the constitutional
provisions related to elections are not made operational either.
6. Weakness in law-making: In many cases, the details of an issue should be elaborated
in a normal law, and to do this is the duty of the government and the legislature.
However, today we have many cases within the text of the constitution itself that
have required the three branches of the state, particularly the National Assembly,
to regulate normal laws for the implementation of the constitution, but this has
unfortunately not been done. Even laws have not been regulated in very important
areas such as the basic structure of the state, the powers and duties of central and
local governance institutions, the relations among the three branches of the state and
relations among central and local governance institutions. This situation itself leads
to violations of the constitution and misinterpretations and misperceptions thereof.
7. The mechanism to interpret and oversee the constitution: In many of the world’s
governance systems, most of the constitutional weaknesses and/or ambiguities are
resolved through proper and accurate interpretations of the constitution. In our
country, on the one hand, there are inadequacies and ambiguities in the constitution
itself and, on the other hand, there are deficiencies in law enforcement agencies.
Besides, there is an inadequacy in Articles 121 and 157 of the constitution on which
authority or office is competent to interpret the constitution. Moreover, neither
the President as the highest office who is required, as per Article 64, to protect the
constitution nor the constitutional oversight commission that, pursuant to Article
157, has an obligation to monitor the implementation of the constitution has been
able to create an accurate mechanism for constitutional oversight and to serve their
legal duties in an appropriate and necessary manner.
Ladies and gentlemen,
Distinguished audience,
Given the above-mentioned issues and factors, I want to use this scientific seminar and
my capacity as a vice-president to mention to all scholars, lawyers, personalities and
political and academic institutions that given the requirements of the time and
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as per the political agreement between the President and the Chief Executive Officer
of the Government of National Unity, it is possible to review and amend our country’s
constitution within the next two years. Therefore, I request for all of you to study and do
research on the constitution from various perspectives and submit your comments and
recommendations to us so as to use your research and comments to review and amend
the constitution in accordance with the legal standards and the conditions of Afghanistan
and the wider world. I once again thank the AREU as well as you for your attention.
Dr Hashim Kamali:
In Afghanistan, development of the constitution and its structure has taken place in
a time of crisis. The constitutions which were developed previously have been either
as a result of regime change, status of crisis, or new regimes which proposed new
constitutions to legitimize their rule. They perceived that a new constitution could
provide substance for their legitimacy, but the new documents were not given proper
consideration. One of the problems has been a lack of continuity in our governance
system. The system has changed from an absolute monarchy, to a republic, to an Islamic
state, to the Taliban regime, and later on to an Islamic republic; all of which proposed
new constitutions that had no continuity between them.
Development of our constitution, which
took 18 months, was made in consultation
with experts and resulted in a progressive
constitution. As we have experienced
some gaps in the constitution during the
past years, I hope they will be considered
practically and scientifically. One of the
problems that has emerged is in regards
to the ambiguities in interpretation of
the constitution, which is not an unknown
subject. Interpretation of the constitution
is a detailed subject in its essence.
Different models of constitutional interpretation exist in the world, and the most wellknown are the centralized model and the decentralized model.
Centralized Model: interpretation and clarification of a constitution’s text to a special
court; this is a constitutional court that carries a constitutional interpretation mandate.
This court initially existed in the draft constitution, but was removed later. Then in
the Loya Jirga two articles (121 and 157) were added to the constitution; the first one
discusses interpretation of the Constitution by the Supreme Court and the latter one
discusses the creation of the Independent Commission for Overseeing Implementation
of the Constitution (ICOIC). Since both have been added without prior consultation, as
a result they are associated with ambiguities.
Decentralized Model: In this model no central organ exists to interpret a constitution,
instead all of the courts in the country can discuss any ambiguities in relation to the
implementation of the constitution. The courts have the authority to stop and send to
higher authorities (Supreme Court) any ambiguity or contradiction of an article of a
law which could be considered to be contradicting the constitution. This is Germany’s
model, and in various countries the two models are applicable.
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The purpose of ICOIC’s creation was not to interpret the constitution but to oversee its
implementation. Since the constitution was made based on the Bonn agreement it should
have been implemented in various stages; thus the ICOIC was meant to observe the
implementation stages one after another. When an issue arose between the President and
Parliament in the case of a vote of confidence/vote of no confidence, the consequences
of that event tested the system of checks and balance between the three branches,
highlighted the ambiguities in the constitution and led to exaggerated actions taken by
all of the parties involved. Article 92 of the constitution gives impeachment authority
to Parliament but does not say what the consequences of such an action should be so it
is unclear whether the minister must leave his/her job or not if a vote of no confidence
is issued. Therefore, it is a necessity that the constitution should be amended and the
duties of Parliament should become clearer.
The vote of confidence in Parliament: in the constitutions of other countries, such as
Egypt and Iran, votes of confidence are to an individual or a government collectively and
the mechanisms in various constitutions are different. One of the problems that we have
in Parliament is the lack of political parties, so sometimes when the government sends a
proposal or proposes a reform it can’t get enough support to pass it because there is no
party backing. Problems are not only within Parliament but outside it as well, as in the
case of Parliamentary elections which are based on individual campaigning. Thus, it is
necessary that parties’ position and their role in the constitution and other laws should
become clearer.
One of the important issues facing us is the rule of law. Our experiences regarding rule
of law in the country have not been satisfactory. The emergence of warlords, narcotics,
lack of equipped police and army are obstacles for the rule of law. On the other hand,
our government does not have enough power to enforce the law in the country.
There has been some advancement regarding human rights but still there are obstacles
which have raised questions, such as whether Articles 6, 7 and some other parts of
our constitution conflict with international norms or whether some international norms
contradict Islam or not, which have been explained in detail in my paper including
women rights. It will be good if 30% of women’s participation in the government would
be followed up.

“In Afghanistan, development of the constitution and its structure has
taken place in a time of crisis. The constitutions which were developed
previously have been either as a result of regime change, status of crisis,
or new regimes which proposed new constitutions to legitimize their rule.”
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Dr Rangin Dadfar Spanta:
Accomplishment and implementation of citizens’
fundamental rights in democratic countries are the outcome
of progress and the hard work of a wise and intellectual
portion of societies claiming justice. Fundamental rights
and sovereignty are unconditionally for the people. Legal
and democratic systems of government form the main
structure of legitimate and democratic governments of
the modern world. Sovereignty and fundamental rights
are strongly linked with each other based on the reason
that the source and origin of both of them are humans
and citizens with political power. In fact, fundamental
rights explain and guarantee individuals’ legal status in a
political society; these rights function as defense rights,
and guarantee freedom and security for individuals
against government authoritarianism. Embedding citizens’ fundamental rights in
constitutions is an expression of change in the paradigm of relations between the
government and individuals.
The constitution during King Amanuallah Khan’s reign was one of the best constitutions
but during Daud Khan’s presidency it was damaged and amended, then during the
People’s Democratic Party of Afghanistan’s regime many of citizens’ fundamental rights
were invalidated.
“Accomplishment and implementation of citizens’ fundamental rights in democratic
countries are the outcome of progress and the hard work of a wise and intellectual portion
of societies claiming justice. Fundamental rights and sovereignty are unconditionally for
the people.”

Although making the draft and text of the current constitution was a big step toward
creating a written version of our country’s citizen’s fundamental rights, it has come
under debate and discussion. Despite being a huge achievement, particularly toward
the institutionalization of legislation in the country, it has major inconsistencies from
legal language perspectives. When the draft constitution prepared by experts was sent
to the Loya Jirga, it came under huge ethnic and linguistic pressures and ineffective
discussion. These in turn negatively impacted its legal language, as the language used
to make laws is very important and the text of the Constitution must possess classical
language values, as the constitution of year 1343 SY (1964) achieved.
Numerous matters in the constitution possess high value—principles of social justice
should be codified and human dignity preserved. Human dignity is inviolable. Thus, it
is clear from this sentence that all values, freedoms and fundamental rights of human
beings are common. Placing this principle in our constitution is an important message.
Those who possesses dignity are men, women, Muslim, non-Muslim; it does not depend
on gender or being the follower of one faith. Thus, this is the point that main human
freedom, rights, and freedoms of citizens apply to all.
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Mr Farid Hamidi:
The current constitution is one of the constitutions in Afghanistan with the longest
implementation history showing consistency and stability. Another important issue
regarding this constitution is that it has been under more discussion, analysis and
debate than any other constitution in the country.
Thanks to this constitution, it has ensured rights and freedoms. Thus, social and
political institutions and freedom of speech and media exist, which prompted the
most discussions, analysis and debates on the constitution. As a consequence, gaps
and flaws, benefits and privileges have been identified so that the best opportunity
for amendment would be provided. At the same time the relevant research has taken
place to help to enrich the constitutional literature.
One of the important issues in the
constitution is separation of power. The logic
behind separation of power is to support
freedom and to prevent dictatorship.
For this reason, scholars have raised the
question of separation of power so as to
prevent centralization of power by one
individual or institution.
In the previous constitutions we also had
the question of separation of power. For
instance, the constitution of 1343 SY
(1964) also included separation of power.
Fortunately, in 2004 in the current constitution separation of power and creation of
independent institutions, which would be in interaction for rule of law, were taken
into consideration.

“Although separation of power has been recognized in the constitution, in
practice there have been ambiguities and problems which have several times
driven us to the edge of political crisis.”

Another issue arising from separation of power is making government branches
accountable to the public and to one another, which is effective and beneficial. Although
separation of power has been recognized in the constitution, in practice there have
been ambiguities and problems which have several times driven us to the edge of
political crisis. Considering the experiences and lessons from these political crises and
the opportunity which is ahead of us for amendment of the constitution, we hope it
would be used for better changes in the constitution where the three branches of power
continue with positive and stable interaction to be responsive to each other and create
checks and balance.
As mentioned, separation of power has been recognized in the constitution but the
balance of power is weighted in favor of the Executive Branch. This is a serious problem
which has influenced the independence and function of other branches. The constitution
authorizes President in emergency cases to issue legislative decrees that will remain
legal until rejected by Parliament. As a result part of the mandate of the National
Assembly, which is to legislate, has been transferred to the Executive Branch.

11

Afghanistan Research and Evaluation Unit

Allocation of budget is another issue which has raised questions. In America or Australia
until the legislative body approves the budget, the government cannot spend one cent.
But in Afghanistan until the budget is approved, the previous year’s budget would be
implemented. For this reason Parliament cannot hold up the budget approval process in
order to apply pressure and have their requests fulfilled.
Although in the constitution the Judiciary has specific mandates, in some cases the
Executive Branch holds sway over it—such as in the appointments of Supreme Court
judges and lower court judges as well as the authority to pardon or decrease penalties.
This affects the independence and ability of the judiciary to do its job.
As to the issue of the constitution’s interpretation: an advantage of the Executive lies in
the review of the laws, legislative decrees, international treaties as well as international
covenants for their compliance with the constitution. Of course this authority is for
the Supreme Court but it cannot in practice exert this authority until the government
(Executive Branch) or other courts request it, showing Executive superiority. It is
very rare to send legislative decrees made by the government to the Supreme Court
for review, but using it from this authority can only target Parliamentary authority.
Therefore, advantages which have been given to the Executive to some extent can be
problematic for the separation of power.
Additionally, Afghanistan’s election law does not support the existence of political
parties. This is a big challenge because separation of power without the existence of
political parties to share power cannot be implemented. Afghanistan’s parliament is
based on individual positions; even when there are collective movements they are based
on ethnic affiliations.

“Our aim has been to assess if the constitution has partially achieved its four main
goals during the last ten years:

1. To evaluate whether the constitution could convey a necessary definition of sovereignty,
and if it has been enforced in practice.

2. To assess various discourses in political, legal and expert levels and find out whether

the power has possessed structures and limitations or the constitution provided
structures that make it ungovernable.

3. To evaluate whether a series of values and rights, which are the constitution’s goals
for the public, have been fully or partially implemented.

4. To evaluate whether the constitution that was expected to be a response to the history
of this country, has been able to provide the necessary and correct response.”
Nader Nadery, Director, Afghanistan Research and Evaluation Unit
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Questions:

Discussion Session

Question for Dr Rangin Dadfar Spanta
Regarding citizens’ fundamental rights: we
have freedom of speech but it has been
used to violate other aspects of fundamental
rights. Citizens’ dignity (which was protected)
has been violated; freedom of speech has
been misused and become a weapon of
Afghanistan’s politicians. There are no laws
to keep these rights from being misused – how
can we solve this issue?
On the other hand, when new issues arise
concerning
citizens
rights,
legislative
bodies in other countries take initiative to
address them. However, in Afghanistan the
Assembly has never proposed a law on their
own initiative—they always waited for the
government to propose it. Therefore, how can we resolve this inconsistency?
Question for Mr Farid Hamidi:
You said political parties must emerge and be supported. As you know, political parties
are also based on ethnic affiliations. Therefore, we need national parties, because the
current political parties would even enhance the problems.
Question for Dr Hashim Kamali:
What approaches are appropriate for implementation of the constitution? Is the existence
of the ICOIC enough, or should we have a constitutional court or constitutional council?
Question for Mr Farid Hamidi:
Don’t you think the problem is that the text of the constitution did not create balance
for the three branches? For instance the President can appoint a justice as Acting Chief
Justice—is this authority given by the constitution or does the President just use this
authority from nowhere?

Answers:
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Dr Hashim Kamali
Regarding whether oversight also includes interpretation or not—to my understanding,
the will of the legislator has not been to include interpretation in oversight, but
logically the authority that carries oversight responsibility must know what they are
overseeing or implementing. According to the Article 64 of the constitution, oversight
is also the responsibility of the President but it doesn’t mean he also has interpretation
responsibility; instead he is due to observe the implementation of the constitution from
a higher ranked position. Oversight of the constitution is the duty of all government
organs, particularly the judiciary. When it comes to the implementation process,
oversight and implementation are inextricably linked, thus it is the duty of the police
and the Executive Branch to observe for implementation as well. Therefore observation
for implementation can’t be the responsibility of only one organ. Actually to my
understanding the duty of ICOIC initially was to observe the implementation of the Bonn
process, particularly the transition process, but later on it was changed.
Dr Rangin Dadfar Spanta
There should be a mechanism particularly to clarify interpretation of the constitution.
Interpretation of the constitution is not the responsibility of ICOIC for the following
reasons:
1. Since interpretation of the constitution requires judicial decision rather than
executive decision, thus the character and structure of the ICOIC is part of the
Executive Branch, not the Judicial.
2. It should be specified what has been the purpose of the ICOIC creation. As per Prof.
Azimi, “we previously had an organ called the “Constitutional Court,” which was
removed from the constitution by the Constitutional Loya Jirga and its mandates
have been transferred to the Supreme Court.” Therefore we should seek the will of
the legislator for the purpose of the ICOIC creation.
Returning to the first question asked: a strong civil society that stands on its own feet
and could mobilize people, including the women’s movement, to defend the law does
not exist. The lack of a strong civil society and more importantly the lack of knowledge
of the law by the legislator and the law enforcement agencies are obstacles to the
issue. The only people that know well and think professionally are at the head of the
judiciary. On the other hand, there have been some gaps and problems with the previous
government, and I hope that the current National Unity Government with the support,
criticism and cooperation of the civil societies would solve the problems.
Mr Farid Hamidi:
Political parties form the society, and a democracy without political parties is not
possible. After the collapse of the government people have fallen back on ethnic
affiliation. We should build a mechanism on how to form political parties that will not
be based on ethnic affiliations.
Regarding the appointments of the Supreme Court council members and Chief Justice,
the Constitution of Afghanistan gives this authority to the President with approval from
the Parliament. Based on the constitution, for the first time three members of the
Supreme Court were supposed to be appointed for four years, three members for seven
years and three members for ten years. The Constitution of Afghanistan does not allow
reappointments in any capacity.
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Opinion of Mr. Munir, ICOIC Member:
In other countries there are some institutions
for the purpose of constitutional interpretation,
which are:
1. Constitutional Court: exists in some
countries to maintain balance among the
three branches;
2. Constitutional Council: exists with the
same performance as the constitutional
court, for instance in France they have a
constitutional council;
3. Decentralized constitutional interpretation,
as Dr Hashim Kamali mentioned.
In the four years since the establishment of the ICOIC, it has had many achievements
which have been published annually. All of the ambiguities regarding the articles which
have been referred to us were interpreted in accurate and proper form. The ICOIC
activities have been based on the law and are not political or personal. Oversight without
interpretation is not possible. When an organ which carries an oversight mandate does
not have authority to interpret it, how can it carry out oversight?
ICOIC is not within the framework of the three branches; instead it has been established
within the structure of the government and it has performance guarantees for its
independency. The same performance guarantees that exist for the Supreme Court exist
for the ICOIC as well.

Questions:
Question for Dr Hashim Kamali, and Dr Rangin Dadfar Spanta
Article 3 of the constitution says no law can be in contradiction with Islamic tenets, so
which authority bears the responsibility to check for the compliance of the laws with
Islamic tenets?
According to Article 121 the Supreme Court reviews the laws, legislative decrees and
international treaties as well as international covenants for their compliance with
the constitution, but the article doesn’t say to review the mentioned laws for their
compliance with Islamic law. On the other hand, Article 7 states that the government
is obliged to respect the United Nations charter, international treaties, international
conventions and the human rights declaration.
Therefore, these three articles share some overlap but also differ on distinct points: for
instance Article 3 states only that laws must be in compliance with Islamic provisions,
Article 121 does not mention compliance to the United Nations charter and Universal
Declaration of Human Rights, but Article 7 says that the government is obliged to
respect those. Thus, we see inconsistencies among the three articles, such as whether
compliance with the United Nations charter (which is not mentioned in article 3 or 121)
is in agreement with the constitution and Islamic provisions. Is the Supreme Court under
Article 121 responsible to check their compliance with the constitution?
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Question for Mr Farid Hamidi:
Regarding separation of Power and the Loya Jirga: no similar assembly exists in other parts
of the world that carries responsibilities for trial and punishment of the President, decides
on important international issues and also amends the constitution; so which branch
of the government does this belong to? Additionally, considering political competition
between two parties, does the selection of one-third of the upper house members by the
President comply with political and legal standards? In America if one person is selected
in favor of one particular party it will create a problem for another party, but here onethird of the upper house is selected by the party that is headed by the President.
Question
What guarantees exist that women’s rights will
be considered in the amending of the constitution
that will be done by the Loya Jirga held by the
National Unity Government?
Question for Dr Rangin Dadfar Spanta:
In the absence of legal knowledge and considering
the nature of the constitution, is it possible to
talk about human rights, particularly women’s
rights, in the constitution?
Question
Considering the National Unity Government, what steps should be taken prior to the
arrangement of the commission for the amendment of the constitution?
Question
Separation of power: as mentioned, Executive Branch authority is stronger than the other
branches so will the President’s authority be reduced in the next round of amendments?
Question for Dr Rangin Dadfar Spanta:
Why did the previous government not weaken the culture of holding Loya Jirgas, and
instead provide opportunities for the experts so the national decision-making method
could have changed from its traditional form to a
more professional form?
Question
What are the main methods on how to implement
the law in order to bring justice, peace, and
economic and political stability?

Answers:
Dr Hashim Kamali:
1.
It is not clear from the Article 7 which
authority carries the responsibility of the compliance of Afghanistan’s laws with
Islamic principles. Such a decision has not been made by either the ICOIC or the
Supreme Court since the current constitution has been in use, but in 1966 and 1967
as well as during the following period such decisions could be found in Supreme
Court precedents from those times. Considering these precedents, experts in the
Supreme Court should be responsible for such decisions. In Pakistan and Egypt such
responsibility is transferred to a particular religious court.
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2. Referring to the context of general principles
in Islam, scholars discussed from the point
of view of justice and jurisprudence. Thus
it is clear that provisions of law can’t be
contrary to the principle of Islamic justice.
3. Appointment of one-third of the upper house
members by the President is in accordance
with the principles of democracies, because
it is important to provide opportunities for
the experts and scholars who have relevant
knowledge and are capable to serve the
country. The country also needs experts
who have substantial experience; thus the
appointment of one-third of the members
who are capable is not in contradiction
with the constitution’s principles.
4. Regarding women’s position: which system (monarchy or republic) is more supportive
for women? The republican system is the peoples’ system; thus it has responsibility
to implement equality. The selection of two female representatives from each
province based on the constitution is a huge step toward supporting women. There
are some other articles which are also for the support of women, but the law is not
implemented and traditional customs create challenges for this.
5. Separation of power and the President’s authority: during the last ten years there
have been some questions about the two issues. The President has used his veto right
in ways which have been questionable, and also questionable is the issue of the vote
of no confidence by Parliament, which has also raised many questions. Thus when the
constitution is amended it should deal more clearly and more specifically with these
two issues. It should also be made clearer in the constitution when the President
can refer an issue to the Supreme Court in the case of a vote of no confidence. A
confidence vote is a political right of Parliament and until there isn’t a legal complaint
against it, the President shouldn’t use the judiciary as a puppet referring every issue
which he doesn’t like, as this would create conflict among the government branches.
6. Lack of the regulatory activities associated with political parties have caused delays
in activities of Parliament.
Dr Rangin Dadfar Spanta:
As discussed, the constitution needs to be amended to address the ambiguities that
exist in it, but it has some limitations regarding amendments, as do the constitutions
of some other countries. In our constitution there are some articles which cannot be
amended—for example, Article 3. In other parts of the world there are three kinds
of legal articles: 1) Articles which are not
amendable; for example, in Germany the first
16 articles are not amendable. 2) Structural
articles, which require approval from at least
two-thirds of Parliament to be amended. 3)
Some other articles, including daily activities,
are easily amendable. Afghanistan’s constitution
shouldn’t include statutes because, for example,
the South African constitution goes into too much
detail which requires continual amendment. If
possible the constitution should not be amended.
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If the amendment of the constitution is to include both Islamic and democratic values,
then we should encourage a discourse among experts, scholars (including Islamic
scholars), women and civil society (including Afghanistan’s traditional civil society and
general public, so that public wishes would be considered.
Our constitution has described the amendment mechanism so that when the experts bring
changes it should be approved by the Constitutional Loya Jirga. There is no other way;
we can’t change the law as per our desire and thus the mechanism is the Constitutional
Loya Jirga and should be respected.
Regarding another question which is about the
possibilities of parliamentary and district council
elections—if the elections don’t happen, first
it is a violation of the constitution; second, to
make the Constitutional Loya Jirga possible the
elections need to take place.
Mr Farid Hamidi:
1. More authority has been given to the
Executive Branch, particularly the President.
According to a researcher who wrote about
Afghanistan’s Constitution, the authority of both king and prime minister was given
to one person; this was done because for 25 years people had no central government
and were governing themselves in each corner of the country without having a central
state. As a result, it was thought that government power should be centralised and
organised. Now that more than ten years has passed with practical implementation
of the Constitution we can think about amending it more democratically, taking
separation of power into consideration.
2. About the appointment of one-third of the upper house members: for their selection
their age, experience and professionalism are considered, thus this would give an
opportunity to the government to consider selection of experts and professionals.
To make sure that experts and professionals get selected, there should be a proper
mechanism that is then applied.
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